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Introduction

one hand, they describe the narure and structure of guvu:rn_nwml—dc—

fining its institutions and their respective powers am.li relativnships w0
one another. On the other hand, constitutions establish pu!incalﬂgnals Or aspi-
rations for the community o lived up to—creating g-s.-t}eral Wdr.g'.rc’ establish-
ing justice, or protecting individual rights, Un_clcr?:andmg a p::al.mcal v:u:nrnrnuc-i
nity thus begins with understanding its constitution and how it has change
over time. . .

The United States has always been a sysrem of dual Cﬂnstlltul:mlna] i5m. State
constitutions preexisted the federal document and were rtl'u: primary instru-
ments for distributing and limiting government power during most af the nine-
teenth century. Despite this long history oi’mlustitunnnal clua.hsnlﬁ, .ﬁ.lmem;am
are today largely ignorant about state constiturions and state constitutional law.
Leading constitutional commentaries and rexts focus v_ex;:iusnrt!}r on rhe federal
constitution, and many Americans do not even realize that cheir state has a
constitution.’! This undoubtedly is the resule of the natiunalizati?n of H.menl-
can politics following the New Deal, a period ca ppef:l—off by the Warren Co urt’s
expansion of federal constirutional power into nfcmmgly every aspect nlfﬁlmen-
can life, It would be a mistake, however, ta think that stare constitutions are
today unimportant or that they simply mitror their federal counterpart. Stare
canstitutions differ in important ways from the federal document. They have
their own histories, their own concerns, and authorize and restrict EOVCTIIMENT
power in wholly different ways.

C ONSTITUTIONS SERVE BOTH descriptive and normative functions. On the
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In recent years stare constirutions also have taken on new importance, As

t!w Rehnquist Court has rerrenched judicial protection of federal constirutional
rljghtx, many state high coures haye begun turning to their own state constiti-
tons to expand individual rights and to limi governmental powers (Tarr 1997)

Not surprisingly, this “new judicial federalism” has engendered a growing c:m:
troversy about the legitimacy of using state constitutional law in this manner
tsee Gardner 1992; Kahn 1996), Washington's Supreme Court has been 3 leader
in this movement, and irs development of an independent constitutional juris.
prudence also has become the subject of intense debare (Clayton 2[]'0'2"3 fi1:7n:r
1998; Utter 1992). Studying the state constitution and recent dew:tnp;negts .]:1
stice constitutional law should therefore rell us noy only much abour Washington’s

po]:t:f:al system but also about the promise and problems of 2 system of dual
constitutionalism in the twenty-first century,

Washington's Constitutional History
and the Concerns of the Framers

l:lﬂl'.thE‘!‘.n Idaho} produced a lengthy draft constitutional document (Becker
1968}, Statchood, however, would be stalled for anorher decade, .
. Thmughnult much of the 18705 and 18805, Congress was unwilling to ad-
MUt new states into the Union our of 3 concern about how it might cffect the
l:fff][ca te balance of party politics. Democrats, who controlled the House, wete
reluctant to ‘“imjf new states that were perceived to be Republican (i:lclLding
‘?&f;tshlngmu]l, while Republicans, who maintained precarious control of the
Scnztte, rn-_fusrd o acquicsce o states rhar might elect Democrats to their cham-
btr.. The tmpasse [inally broke in 1888, when Republicans gained control of
both houses of Cangress and the presidency. On February 22, 1889, Congess
passed statehood-enabling legislation for Washington, Montana and }\Jordlg d
South Dakota. : I £
A second r:unsj:hut[ona] convention convened in Olympia on July 4, 1889
Tl.“‘ seventy-five delegares in Olympia were selecred by a special ch:uior,r wo-
thirds were Republican and one-third Democrat. The constiturion th d.:aﬂrd
was approved by a special election an October 1, 1889, by a vore of ?f; 152
11,879 {Beclerr 1368]). On November 1 1, 1889, iy
proclaimed Washington admitted 1o the Union as
Although a transcriber wag hired to take detail
debates, the person was never paid and

resident Benjamin Harrison
the forty-second seare.

ed notes of the convention
the notes were lost of destroyed.
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Nevertheless conremporancous news accounts and other historical documents
shed some light on the attitudes and views of chose at the conventinn.? The
debates in Olympia echoed those made in other state conventions during this
period. Indeed, late-nineteenth-century state constitution makers operarted self-
consciously in a conrext of constitutional pluralism and experimencation. Del-
egates wete of course familiar with the federal constitution, and its influence on
both the structure and language of the stare document was ubiquitous. Mot
only did they copy structural features such as a separation of powers into three
branches and a bicameral legislature, buc several provisions of the state consti-
tution, such as article 1, section 3 (“No person shall be deprived of life, liberty,
or property, without due process of law”}, are copied nearly verbatim from the
federal document (see U.S. Const., amendment 5}

Even more important, however, was the influence of other SLALE CONSTIT-
tions. Delegates ar these late-nineteench-century constitutional conventions
engaged in systematic analysis of other state constitutions and borrowed freely
ftom the provisions they thought had been successful elsewhere (Friez 1994:
Utter and Spitzer 2002, 9-10). This spitit of comparative constitutional con-
struction clearly infected the delegares in Olympia. Scarcely any of the provi-
sions in Washington'’s constitution can claim originality. Perhaps one of the
more obvious examples is article IV, establishing che state judicial system, which
is taken nearly enrirely from California’s consritution of 1879, But nearly all the
other provisions too—from the various provisions of rights found in article [,
1o the resrictions placed on corporations under arricle XIT, o the design of the
executive branch and the ritles given various stare officers in arricle I—had
appeared in other states’ constitutions before their adoprion in Olympia. In
fact, prior to the convention a former territorial judge, W, Lair Hill, drafted a
model constitution which was distributed to delegates at the convention (Knapp
1913}, Drawing heavily on California’s consticution, Hill’s draft evenruall v pro-
vided the exact wording for fifty-one sections and similar wording for forry-one
sections of Washingron's constiturion. In all, the constiturion of California pro-
vided complere wording for at least forry-five provisions, Oregon's constitution
accounted for twenty-three provisions, Wisconsin's for twenry-seven, and
Indiana’s for seven (Clayron 2002).

In addition, the basic structural features of Washington's constitution were
all borrowed from other constitutions. They provided for a bicameral legisla-
ture: the House would consist of berween 63-99 members, each serving rwo-
vear terms (art, [, sec. 2); the Senate would be from one-third to one-half this
size, and senators would serve four year terms, with half the sears selecred Every
twa years (art. [, sec, 6), Regular legislative sessions would be biennial, in odd-
numbered years, and limited to 60 days (arr. I, sec. 12). The conwvention also
decided to disperse the executive authority among the office of governoy, clected
to a four-year term, who would serve as chiel executive (art, 111, sec, 2), and
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seven other independently elected officers—the licurenant governor, sccretary
of state, treasurer, auditar, altorney general, superintendent of public instruc-
tion, and the commissioner of public lands (art. III, sec. 1).

There was lively debare abauyr giving the governor the vern power. In the
end, the convention granred the governor a broad power to vero any bill or even
asingle ivem of any bill, and required a two-thirds vote of those present in both
legislative houses ra override (are. 11, sec. 12), The courr system, again drawing
on the California model, was ro consist of 2 supreme court of five members
{later expanded to nine} and lower superior courts (art, [V). Supreme Court
justices were to be elected to six-year terms and superior court judpes to four-
vear terms (arr. IV, secs. 3 and 5.

The general atricudes and concerny of‘]ztc—nincca&nth-ccmury America in-
fluenced the Olympia convention in maty other ways as well. Two contendons

tssues of the pedod, women's suflrage and the prohibition nfﬂw
ated at che convention, In the end, thew i VOTers two separate

articles dealing wir dlggt:‘_ﬁics. Neither a_ﬁsemm;;en‘s suf-
trage was defeared by a state-wide vore o 16,527 to 34,513, while prohibition

was deleared 19,546 1o 31,487 (Beckere 1968),

Other social and political attitudes of the period, however, did find their
wiay into the constitution. In general, L-:tr:—ninc:e:nrh-ccntur}' America was an
era of wrenching social and econamic change. The nation was shifting from an
dgrarian economy to industrial capitalism and the period was marked by rap-
idly increasing concentrations of wealth, rising corporare power, and govern-
ment corruption, ln response o these problems, Progressive third partics had
sprung up throughout the United Stares, and Washington was no cxception,
State chaprers of the Grange, the Farmers Alliance, and the Knights of Labor
were all established in territorial Washington and their ideas animated much of
the debaie ar the DI}'mpia convention (Crawford 1939: Schwantes 19825,

Influenced by the Progressive-era artitudes, the delegates in Olympia had
very different concerns about the operation of democraric institutions and chei
relationship to privare power than did the framers of the federal constitution
one hundred years earlier {Airey 1945; Avery 1962; Dolliver 1992; Firs 1951),
In particular, while the federalists had been influenced by the ideas of civic
tepublicanism and a fear of populist majorities, the framers of Washingron's

of democracy, They feared concentrations of POwer in government, especially

the legislature, bg‘fﬂ'tfwmlfwwmwu
Jorigy but the - fyranny of corporate power and Special interests who might capture
or corrupr govemetiEn—uE._ﬁEErEa they believed, would be best secured
through an open, demoeraric government that was capable of strong regularion
and controlling private concentrations of power (Dolliver 1989; Dalliver 1992,

Snure 1992}, Similar to other Western states ado ping constitutions a chis titne,
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delegares in Olympia thus sought ro balance their desill'f:. to encolrage eco n amic
development in the state with their desire to prorect citizens a:gmn‘s: comlr.' n'r.ra—
tions of privare power and corporate tyranny (Bakken 1987; Fritz 1994; Johnson
1992: Tarr and Williams 1998). _ . o
Understanding this historical milieu and the progressive political C!.l]_tl.lre of
the era can help make sense out of several otherwise _d:sparatc provisions of
Washington's constitution. To secure pnpu.lar, democraric govern ment Lnd Emi
tect against corporate corruption, while mr_nulltlaneousl}f protecring individua
rights, the framers concentrated on four priorities: | "

1) Rights. The framers made rights their first concern, _ﬁ&_rltscle_[ of the con-
stitution is a broadly phrased declaration listing 27 tru:lnr1_dual liberties char range
from traditional legislative prohibitions on bills of alFamdlcr ap:i ex post facto
laws (sec. 23}, to specific proclamarions of individual hlbcrnes, u}cl_udm_g aright
to assemble (sec. 4), a righe o speak freely (sec. 5), a right to r;tlgi{:US i'rcr:d::m
(sec. 11), a right to trial by jury and other due process restrictions |:STEE..3, 21,
21, 26), a right to bear arms (sec, 24), and a right to privacy {sec. 7). _L-nhk::l the
tederal bill of rights, most of these provisions are phrasedlas broad affirmations
of rights and are therefore limitations, at least in text, against both government
and private intrusion. _ _

2) Restricting the Legislature. The framers arrempted to restrict ﬂ'lf: le.glsla—
tive branch so that it would not become the tool of corporate or ?pcc:al inter-
ests, For example, the legislature was constitutionally prohibited from 'Iem'l ing
public money or credir to private companies (are. XII, scc. 9 and a.rt\ 11, sec.
5), from contracting our convier labar (are, I1, sec. 299, fl‘mn1‘:au.Lhunz;ng lmfelr;
les or grantng divorces (arr. IL sec. 24), or from passing private or sp&:l_:md
legislation involving taxes, highways, ImOrtgages, corporate privil eges, deeds an

wills, interest races, fines and penalties, adoprions, or civil and -:nmmlui actions
(art. 11, sec. 28). Moreover, the eonstiturion impn;ed Stru"_ll:]?lml restrictions on
the legislative process, such as an openness provision requiting open meetings
(art. 11, sec. 11), an anti-log-rolling provision that Pm|_1i|_uts |:|!l]s. fr;nn ::m]:u{“a.c-
ing more than one subject (are, 11, sec. 19) : and specific presmptmns. agzmm
bribery and corruption of government officials {::rrr. .H' Stc...ﬁﬂ, :u'.u?l sec. 30,

3) Enhancing Democracy. The framers of Washingron's constiturion pro-
vided for direct democratic control of all three branches of government, This
included the direct election of hoth houses of the legislature (art. 11, sec. 4 E!.DEI
6), the popular election of judges (art. 4, sec. 3 and 5), and the separate clecrion
ol all mﬁj.ﬁm branch (art, I, sec. 1), Dtrr.m-.:'.l'ﬁIIC cunr_m]
of government was [urther enhanced by amcndmcnt_s 'I?.EI.EI.-I:I. 8 in 1912, which
allowed the people to directly legi aliy :
priocesses (art. » and made all stare-wide elecred officials, except judges,
subject to popular recall after their elecrion (art. I, sec. 23),
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%) Restricting Private and Corporate Power Finally, the framers ado pred an
entire article (arr. XIT) and several se pParate provisions directly restricting private
cotporations. These included: barring the formation DFmD;:ﬂ]}DiiES and trusts
(see. 22), prohibiring com panies from discritninating in the rates that they charge
customers {sec. 15), prohibiting railroads from consolidating Jines {s::c:. 16],
tequiring stockholders to assume liability for corporate debes {sec. 4 and 11),
I?ruhibitjng campanies from receiving public subsidies ar credit {sec. 99, an;:l
prohibiting the use of the governments eminent domain powers on behalf of
Private corporations (are. I, sec. 16}, And in ane of the more unique provisions
In 4 state constitution, the framers also prohibited corporations from “organiz-
ing, maintaining o employving an ;unmmhﬁhﬂ
restriction was the result of an event in 1888 chn'mining companics in Cle

Elum and Roslyn employed armed strikebreakers o resolve a labor dispute
{Dolliver 1993),

Differences Between the State and Federal Constitutions

In addition to reflecting a distiner history and artitude of its framers, Was hington's
constrution, because it is a stage constitution, differs from the federal docy.
ment in several structural respects as well. Understanding chese differences js
crucial wo understanding constitutional politics ar the state level.

) Restricting or Empmwering Government. Constitudions can either be sourres
ol political pawer or lemitationr on pelitical power. It is well-known thac the
fedderal constitution was thought to escablish 4 government of enumerated pow-
e1s, 50 that when Congress wanrs to regulace an area it must find a specific grang
of constiturional authority to do so.? The Upposite is true of state constiturions.
State governments possess plenary legislative authority—chat is, all power nor
gpecﬁi;:&_l]y removed by the federal constitution (Grad | 968). This is where the
idea of “state police powers” comes from (powers not possessed by the federal
government). The framers of Washington’s constitution understood chis differ-
ence quite well, which is one reason why the state constitution is more drrailed
in its restrictions on legislative ay thority {Utter 1985). Members of Washington’s
Supreme Court realize chis, too, as former Justice Andersen abserved:

As this court has often abserved, the United States Constitution is 1 grant af
limired power authorizing the federg] government to exercise only those con-
stitntionally snuneraged powers expressly delegated 10 it by the stares, whereas
U state constinution imposes limitations of the otherwise plenary power of

Ei]t! state o .:JD anyrhing not expressly forbidden hy the state constitution or
federal law { Suree Ganwalf (19867, 81 5k

Berause of this strucoural difference, when the constitutionality of legisla-
: = (e e : i
bve enactments in Washington are challenged, che object of judicial inquiry is
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not whether the statute s authorized by the constitution, bur whether it js
specifically prohibiced. Thus, in contrast to federal jurisprudence, ar the state
level the burden falls squarely on those challenging a statute to find specific
festrictions on state governmental authority (Grad 1968), secondly, unlike the
federal level where judges interprer grants of government authority expansively
{such as the Supreme Court's modern commerce clause jurisprudence), consri-
tutional specifications of authority at the state level ofien act as limitations on
what the government may do. [n a constitution of plenary authority, an autho-
rization to putsue one course of action may by negative implication preclude
others that were otherwise available in the absence of the “grant” or specifica-
tion (Tarr 1998, 6-9; Utter 1985). This structural difference also forces inrer
preters to think differencly about individual rights provisions of the federal and
state constitutions. In the federal constitutional tradition, the absence of a spe-
cific grant of government authoriry usually acts as an implicit prorection of
individual liberty. At the state level, however, protection from legislative power
is found solely in positive constitutional affirmations of individual liberties,

2) Positive Rights. At the federal level rights are often thought of as “rrumps”
against the exercise of governmental power. This is because the rights found in
the federal Bill of Righes are generally “negarive” tights, or rights that probibi
government from taking certain actions (Congress shall make no law...). State
constitutions, by contrast, often contain positive affirmations of rights as well
as provisions that require government o act (Hershkoff 1999),

Of the 35 zections in Washington's Declaration of Rights, only three were
exptessed in the negative, as limitations on the power of government {arc I, sec.
8,12, 23). The others are phrased as general affirmarions char the scate Imiust act
to enforce and not simply refrain from breaching, Moreover, in contrast to the
federal document, the Washington consticution conrains several provisions thar
expressly confer rights to some form of governmental resource. For example,
article I1, section 35, provides: “The legislature shail pass necessary laws for the
protection of persons working in mines, factories and ather employments dan-
gerous to life or deleterious to health,..” Areicle X111, section 1, provides thae
educational, reformarory and penal institutions, as well as state mencal hospi-
tals “shall be fostered and supported by che stare.” While arricle I, section 1
declares: "It is the paramount duey of the stace 1o make ample provision for the
education of all children residing within its borders. ..

Whar do such rights provisions mean for the role of courts in Washington?
In a landmark case, Seattle School Districe No, 1 v Sfate (1978), the Washingron
Supreme Court held thar the state had breached ics consttutional duty to en-
sure a “basic education” to Washington students under article TX when it -
der-funded education, It then required the legislature to appropriare ore money
for public schools. Tn general, however, Washington courts have been relucrant
to enforce the positive rights provisions of the state’s charter, usually premising
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their reluceance upon doctrines of judicial restraine Talmadge 1999). Whether
such doctrines, which are grounded in separation of Powers concerns, are ap-
propriate within the Washingron constiruriongl context is debacable, Unlike ae
the federal level, when Washington courts enforce such positive rights provi-
sions they can rely upon clear rexrual support in the constitution, as well as the
fact they are themselves democratically elected to enforce the constitution, and
the knowledge that the power of judicial review was a firmly enttenched cansti-
tutional doetrine in 1889 and an accepred feature of the state's constitution (see
Clayton 2002),

3} Length and Flusedity, Washington's constitution is much longer, more
detailed, and more diverse in the concerns it addresses than is the federal consei-
tutian. The state document contains thirty-two articles and ninety-one amend-
ments, as compared to seven arricles and rwen ty-seven amendments in the fed-
eral document. It runs o nearly 40,000 wards, compated to approximately
6,000 in the federal consitution, Trs pravisions range from relatively clear and
specific commands (such as arricle I1T, section 14, which set the governor’s sa-
ary ar 34,000}, to excremely open texrured clauses chat require pure policical
judgement to interpret (such as article I, secrion 32, requiring a “frequent re-
ctrence to fundamental principles” in arder o secure “individual rights and
the perpetuity of free government”),

Even more troubling for interpreters of Washington's constirution is js flu-
idity and frequent amendmene—91] Lmes since its adaption, The federal con-
stitution, by contrast, has been amended 4 mere 12 times during this same
period of time. As with the provisions of the original constiturion itself, the
amendments vary in derail and subject mareer. The subject area calling forth the
most amendments is public expendinure and finance, with more than 23 sepa-
rate amendments. Other areas in which there have been multiple amendments
include; courts and fudges (10); [ocal governments (8); compensation of puhlic
vificials (5); vacer qualifications (5); filling vacancies in elective offices (4); and
alien land ownership (3), In all, 78 of the constirution’s 247 original sections—
nearly ane-chird of the entire document—have been altered by amendment,
and 26 of these amendments were themselves subsequently amended ar re.

pealed (Clayeon 2002),

Moreaver there is no pattern of tectonic constitutional change or periods of
major constitutional reconstruction in Washington history. At the federal level
ane can identify periods of political coherence or what have been called “cansti.
turion momenrs,” such as the Civil War ar New Deal, when the enrire archirec-
ture of the constitution was realigned by sweeping amendments of judicial de-
cistons (Ackerman 1991). But ir s impassible 1o idenrify any such periods of
coherence in changes made 1o Washingron's constitution, There have been sey-
eral unsuccessful political effores 1o fundamentally alier the

stare constitution.
In 1918, the legislature re

commended calling a constitutional convention, bt
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the proposal natrowly failed in a state-wide vote. Later, in ll.lt_ l!-}f!nEs, Gn?'crlnnr
Clarence Martin created an Advisory Constitutional Revision Commission,

which recommended nine sweeping rqurms,_inclm‘J\td_Iﬂg_xw 2unican aicl
legislature, But none of the reforms were enacted. In 1965, the lcl:g,.m!:;tl.m: cre-
ated a Consticutional Advisory Council, which again made 4 series of propos-
als. 5till no action was taken. Finally, Governor Dam,d. Evans, a strong ?u:lvnca.:{:
of constitutional reform, created constitutional revislon committees !.r: 19'1'3.- ;
1968, and 1973, But none of these efforts bare fruit either (Becketr and Peterson
mg’?l-ic ninety-one amendments to the W‘hﬁhiqglnxl cun.s:ticu_c]nn thus SLM{L{ a;
individual, haphazard alterations. Some parts of the constitution have |h E!T!FUI{I[:?E
unchanged since 1889, while others have been a]:_ered ﬂnqa -mgflm. asis { ui
example, article 11 has been amended 24 separate times}, While s Ipnr::mn.[
of the existing document may embody a principled and coherent Fu.nb.muFl?na
perspective, others—as a result of cun:inu?l amendment- -reﬂf:ul uméﬂ&:ﬁcm
consticutional perspectives and values. A judge or a lqurcr seeking BT
tional coherence in interpreting portions of the constitution may thus confront
the task of construction rather chan descovery. Moreover, to the cxl:cnl:drh-f! state
constitutional provisions do not embody a single or consistent sct ﬂl‘l]‘.l1’J||il|:]."d[
perspectives, an interpreter cannot alwa?'s look tw 'Ehc whole to lluminare « 'naj
meaning of its various parts, Thus, unlilke at l}lt‘. federal leifivi],l i Cn}'l?tl}'l.l
tional interpreters are often forced to adopr 2 'clmfsejbuurfu incerprative ‘_*I—"
proach, where each provision must ht. interprered IJI] mu{annn rather than ap-
plying a uniform interpretive process (Tarr 1994, 189-94),

The Politics of Developing an Independent
State Constitutional Jurisprudence

Recent interest in state constitutions dates back to a spe;f::h dc_liw_-rm:l hy Fnrmef
ULS. Supreme Court Justice William Brennan in 1977, in which he urﬁ;cd s_rar;.
judges to look past the rights protections of the federal cnns[m Euon an tn:,.wr”
those lying dormant in their own state charters (Brennan U?;]..Br:nnam ca |
ushered in a renaissance in state constitutional law as one state h}gh_cuur: after
another began plumbing the language and history of their constitutions to dis-
cover new rights (Tarr 1997; Williams IEII"JIG}. ) "
Washington was an early leader in this movement. In 198_} IFDJ.'J'.I'.I.I'.‘I’ Justice
Rabert Utter addressed a state judicial conference and urged stare Jludg:-;s 10
begin developing an independent state cmulsututu::na] Jumpru_drncc in ‘E&ns{u—
ington (Utter 1984). Even before this, '\K’us:lunlgtnns Supteme (,_nt.u-r had :gin
interpreting provisions of the state constitution so as to v;unfe: greater 1:.1 -
vidual ribr,hts on Washington citizens. [n Alderwond o Mq:fp.mgmn ."f..ﬂ-.w..r{.:urz.xf:en;
tal Cowncil (1981), for example, the Court held that the free speech clause o
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article 1, section 5, uFW&sh[ngtun’s constitution required owners of 2 private
shopping center to accommodare free xpression rights of political activists even
though the federal First Amendment (which only guards against government
suppression of speech) would not have provided such protecrion. Writing for
the courr, Jusrice Utrer tejected the importarion of the so-called “stare action
requirement” of the federal constitution inro the stage's free speech provision:
“The United States Constiturion. . .only establishes the minimum degree of
protection that a state may not abridge.” State courrs “are obliged to (indepen-
dently] determine che scope of their state constitutions due to the structure of
our government” (113). In another promitent case, Srate v Chrisman {1980,
the Washingron high court reversed a narcorics conviction of a university stu-
dent when it excluded evidence from trial under article I, section 7 of
Washington’s constitution, even though the evidence was permitted under the
Fourth Amendment of the federal constitution.

INot only did the court ser out ro establish an independent stare constity-
tional jurisprudence in these early cases, bu it also began to assert the primacy
of state constitutional protections, In Stere o Coe (1984), for example, the Courr
used che fiee speech provisions of article L, section 5, to bar a trial judge’s Eag
order in g highly publicized murder wial, Writing for the Court, Justice Utter
articulared several reasons why the case should be treated first under Washingron’s
consticution racher than the federal First Amendmenc:

First, seate coures have 1 dury 1o independently interprer and apply their stite
constitutions tha stems from the very nature of our federal systemn. . Second,
the histories of the United Stares and Washingron Constiturions clearly dem-
onstrate tha the protection of the fundamenral tights of Washingron citizens
was intended to be and remaing 5 separate end important function of pur stace
Lonstitution... By turning to our own constitution fitst we grant the praper
fespect to our ewn legal foundations and fulfill aur sovereign duties, Third,
by turning first to our own consticurion we can develop a body of indepen-
dent jurisprudence... Fourch, we will be able to assist other scates thay have
similar constiearional provisions develap a principled, responsible body of
faw... Finally, to apply the federal consritution before the Washingron Con-
stitution would be a5 improper and peemarure as decicding a case on state

constiturional grounds when statutory grounds would have sufficed, and for
essencially the same reasons (359),

From the very beginning, the revived interest in stace constitutions had dis-
tinct political overtones. Justice Brennan's call was viewed by many as part of 2
liberal agenda to use stare law ro expand liberal rights in the face of the conser-
vative drift of federal jurisprudence under the Burger and Rehnquist courts.
Many conservarives, both on and off stare courrs, thus began o complain bit-
terly thar che new stare constiturional jurisprudence was

“unprincipled” and
simply “result-oriented” (Clayron 2002, 49-51),
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Washingron’s high court was not exempr from such criticism, Tn Seaze o,
Ringer (1983), for example, the Courr held chat a mrra.m%ea's search nFla We-
hicle, based only on an aroma of marijuana, was impermissible under arricle I,
section 7, of Washingmn’s constitution (even though a similar scn.rch w_nuldlbc
permissible under the federal Fourth Amendment). In dissent, Justice Dimmick
chided the majority for its “sudden leap to the sancruary of our own stare con-
stitution.” Complaining of the confusion that would be c;cuu:d by c!cve[{:pmg
two separate sets of constitutional rights, Dimmick wrote: “Once again we con-
tound the constabulary and, by picking and choosing between state and f-_ederuj
constitutions, change the rules after the game has been played in good faith. .
(1250-51}. = .

Washingron’s Supreme Court attempted to ensure eritics thae its new con-
stitutional junisprudence was principled and not simply political. Thc }'ﬁar aft-.-fr
Ringer the court used rwo cases, Stare 1 Coe (1984) and .’:"nf.re o W’l&f:.-,:;ms {1 E?Hf‘i ;
to settle rights disputes under the state constitution, but it emphasized that ies
decisions were consistent with federal constitutional jurisprudence and there-
fore not an effort to citcumvent the lawer. Still, criticism of the court cnntjn uﬂ.i.l
and eventually turned into legislative efforts to curb the court'’s power af judi-
cial review. Although bills to strip the court’s autharity faiicdj:n pass, they nev-
ertheless sent clear signals to members of the state’s judiciary (Talmadge 19?)5?;!_
More importantly, cases such as Alderwosd, Ringer and Coe generated publllc
controversy that became fodder in furure elections to the coure and changes in
its personnel (Sheldon 1988, 183-187; Sheldon 1990, 8-10). o _

By the mid-1980s the court was chus on the defensive. In a pair of 1986
cases, it began retreating from its expansion of state constitutional rights in Ehf
area of police searches and seizures (see Saare v Strond [1986] md _‘:T:c:.lsf K entedy
[1986]). Three years later, in Southcenter Joine Vengure v ."'-f'rmwlr.-,z: -Jr_)f?ﬂﬂf“i‘-{if!ﬁ'
Policy Committee (1989), the court also revisired i.rs ﬁl'e:: speech Jul':sprudem:,e.
Appealing to “general principles of constitutionalism” the court al:na_m:loned its
Alderwood decision and applied a federal-style “state action’ requirement to
article I, section 5, removing any state protection against private efforts to sup-
press free expression. o =

More importantly, to stem criticism thar its CD]‘JSIZIIFIII.':H_‘IILELI jLEl’lSPl’leCl'IIEE
was unprincipled, the court adopred a set of criteria to justify any i'uru11'c dcvlja-
tions from federal eonstitutional standards, In State 5. Gunwall (1986), Tusrice
Andersen articulated "six neutral and nonexclusive crireria” that the courr would
look to when deciding whether to move fom the federal to the srate constitu-
tions when adjudicaring rights claims. The Craenradl factors im,-ludr:1 1} The
texeual language of the state constitution; 2) differences in the texts of paralle]
provisions of the two constitutions; 3) differences in state :;un.stn:lmfmn:ﬂ an.d
commeon law history; 4) differences in preexisting state law; 5) differences in



104 Governmenr and Palizies i 'L’tii'z.ffn'ﬁgrw: Seate

structure between the pwo constitutions; and 6) differences thar may emerge
from mateers of particular state interest or local concern (12-13).

Two years later, in State 1, Wothered (1988), the court made clear that brief.
ing the Gunwall facrars was mandatory before the court would even consider a
stare constitutional righes claim. Tn refusing to consider a claim under the self-
incrimination provisions of article I, section 9 of Washingron's constitution,
Justice Utter reminded the har thas Gunwall imposed a procedural obligation:
“By failing to discuss ar a minimum the six criteria mentioned in Gumwall, (the
defendans) requests us to develop without benefir of argument or citation of

authority the adequarte and independent state grounds® ro support his asser-
tions. We decline to do 50, " (p. BOO-01),

Post-Gunwall: Principled or Political Jurisprudence?

Crumwall was a calculated efforr 1o reassure critics that the court’s constiturional
jurisprudence was “articulable, teasonable, and reasoned,” noe political {Utrer
1992, 810). Nevertheless, the applicaon and meaning of Gunwal! has itself
become controversial, Supporters of Gunipall argue chat its requirement for
structured analysis will ensute that the court acre in a principled way when
maving beyond federal constitutional guarantees. Critics, on the other hand,
contend rhar Grawad has actually prevented the development of an indepen-
dent state constitutional jurisprudence (Spitzer 1998).

Not surprisingly, this debare has been most evident on the court irself At an
ageregate level, the lucl of consensus on the court over Guawal! can be gauged
by how fragmented its decisions have become. Table [ provides dara on cases
where members of the court cired Gunwall between 1986 and 2002, The data
indicate, that for the en tire 16-year period, cases in which Gunwal! was cited
produced 154 majority opinions, However, those same cases also produced 157
separate opinions (111 dissents and 46 concurrences), Moreover, conflice over
Crumwal] appears (o he growing rather than diminishing, as the rotal number of
dissenting and concurting opinions has been Increasing as a percentage of the
total.

Beyond Gunwallt failure o produce consensus on the court lies the sub-
stantive debate about whether it has advanced or hindered the development of
state constitutional jurisprudence, A study examining the first decade of the
courts decisions under Guamwal! found that in 62 of the 108 cases where the
court cited ir as precedent, ir did so only to point vut thar the parries had
tmproperly briefed the criteria and thus tefused to even reach the sate constitu-
tional claim at issue (Spitzer 1998). More importancly, the study concluded
that in only 8 of the 108 cases (7.4%) did the court eventually analyze the state
constitutional claims and reach a resyle different from the what the federal con-
stitution would have required (1 197-1200).9
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Table 1
Gunwall Cases 1986-2002
Total Total Percentage

Majority  Concurring  Dissenting Ecparlate of hr.:p:a rate
Year  Opinions  Opinions Opinions Opinions  Opinions
1984 2 L 0 1 33%
1987 2 0 2 _2 _‘,":rﬂlr:ﬁ
15HE 10 3 a 11 22 ff}
| 59 12 4 7 11 wSE’lJ
195940 9 1 3 4 3’{ o
1991 Il 2 4] B .»_.::‘E.u _
1992 12 3 7 12 S0 ﬂ;u
1993 14 6 :, 9 5?0 b
1994 - 12 3 (& G 43 ;’f:-
1995 & 1 7 g ??3?
1996 15 b 10 16 2%
1997 12 4 L3 15 Iif] L
1998 LG 1 1: 12 5 5";{1
1999 g 3 9 I GU%
2000 ) 2 8 10 53{3'?
2001 7 2 Fi 9 5?@?
2002* 3 ] - 4 r."‘); "P:;
Toral 154 46 il 157 50.5%
* Through Ocraber 2002,

A more recent examination of the court’s decisions under Gunwall yields
nearly identical results.” Table 11 indicares thar, berween 1.';'19?‘-2{JI_ZI'2. the Caurt
cited Gumwal! in 39 cases, [n only 14 of these (35.9%) did the Court agree to
independently apply the state constitution. Murcm'e]' in only rhre::.ut .Ehme
fourteen cases (7.7%) did an independent state constitutional an;zl.}'m vield a
different result from whar the federal constitution would have 1'u_]u1.r:d. -t

The barrier that Gumwal! presents to developing a state EDﬂSiiTLIUOle.! jLris-
prudence is quite clear. During the five years examined, the court continued 1o
refuse to reach stare constiturional arguments on procedural grou IJI.Lls, expressly
invoking its bricfing requirements to altogether pr::u:lmtc an analg_,:afs_uf the sfate
constitution fully in 13 of the 39 cases (33.3%) citing Gumwall, Critics contend
that this rigid requirement for briefing only ensconces process at the expense of
substance (Spitzer 1998). When in 1996 the court reh:.s::dl toreach s state erim |.nz|J
due process claim because of improper Gunuwad! briefing, Justice Madsen
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In addition o using Gunualf 1o reach inconsistent results, che court’s thresh-
old determination of whether 1o even engage in a Gimwall analysis has been
equally unpredicrable. For example, in Gallwey v Grimm (2002), the court
upheld a stare program that provided tuition assistance to place-bound seu-
dents ar cereain public and private universiries, Concluding chat the program
violared neither state nor federal constitutional prohibitions on public assis-
tance to religious organizations, Justice Madsen'’s majority opinion contiins no
reference ro Gunwall at all. Nevertheless, Justice Johnson's COncuIting opinion
in Grimn contained a detailed Gunoalf analysis. Thus the justices themselves
appear uncertain as to when a Guowal! analysis is bach necessary and appropri-
are,

Finally, reviewing the voting patterns of individual Justices in cases that cite
Gumwall also leads 1o the conclusion that it s being applied in a selective, re-
sult-oriented manner. As noted in Table 11, the votes for and against an inde-
pendent state constitutional analysis are fairly evenly distribured among the
justices across the ideological spectrum, In other words, “conservatives” on the
court appear equally willing to selectively favor or appose an independent stare
constitutional analysis under Gumsoad! as do “liberals"—its struceure for analy-
sis appears to have provided no conscaine, This suggests chat Justice Madsen's
dissent in Fire Protection District is right, that reliance on Guawal! does not
guarantee a principled outcome and in face appears 1o lead to the very sorr of ad
fiae, resule-orienced Jurisprudence it was desighed to prevent. r

Conclusion

The great consticutional historian Edward Corwin observed sofme time ago thar
“one of the greatest lures to the westward movemeny of population was the
possibility which federalism held out to the advancing sertlers of establishing
their own undicrated political insritucions, ™ {Corwin 1950, 22). Washington’s
constitution has a distine) history. Its structure and purposes differ in impaor-
rant respects from the federal constitution. This is as it should be in a federal
system.

lhe grear promise of dual constitutionalism is that states can learn from
each ather and from the federal experience and act as “laboratories of democ.
racy.” Former Justice Urter recognized this promise in Southeenter when he no redl
thar federal constiturional jurisprudence is “fraught with contradicrions” and
pitfulls that the stare need nor adopt, Federalism, he argued, “allows the states
to operate as laboratories for more workable solutions to legal and constiru-
tional problems. As pare of our obligacion to interpret our Seare's constdmuion,
we have the opportunity to develop a jurisprudence more appropriate o our
own constitutional |anguage-" (1303-06),
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Washingron’s effort w develop an independent constirurional rights juris-
prudence, however, also indicates the problems actendant with dual constitu-
tionalism. At the national level, commitments to federalism principles are no-
toriously political and strategic. Conservatives, for example, favor federalism
when it comes to abortion rights or welfare policy, but favor strong national
government when it comes to the war on drugs or in preventing doctor assisted
suicide. Liberals, of course, hold the opposite views. There is no reason to sup-
pase thar such resulc-oriented commitments to constitucional federalism do
not also apply to constirutional politics at the state level, leading both liberals
and conservatives to favor state constiturionalism only when it advances their
respective agendas. In Washington, the court’s resort to the Gumwall criteria
does not seem o have allayed chese fears,

Nevertheless, interest in state constitutions and the new judicial federalism
is here to stay. As with other constitutional developments its [ife is linked 1o
broader political and economic changes in America that have forced Americans
ww rethink the locus and forms of governmental pawer. As in the past, this
challenge will require new generations of Washington citizens to define them-
selves and give voice to their political goals and aspirations, That voice, as in the
past, will continue 1o be reflected in the state’s constiturion and discourse abour
its meaning,

Endnnter
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